STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

EMAN MUSTAFA, a m nor, by her
parents and natural guardi ans,
SHI REN MUSTAFA AND NEHAD
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VS. Case No. 04-3847N
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FI NAL ORDER

Pursuant to notice, the Division of Admi nistrative
Hearings, by Adm nistrative Law Judge WIlliamJ. Kendrick, held
a final hearing in the above-styled case on Decenber 2, 2005, by
vi deo tel econference, with sites in Tall ahassee and Tanpa,

Fl ori da.
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STATEMENT OF THE | SSUES

1. Wether Eman Mustafa, a minor, qualifies for coverage
under the Florida Birth-Rel ated Neurol ogical Injury Conpensation
Plan (Pl an).

2. |If so, whether the hospital and the participating
physi ci an gave the patient notice, as contenplated by Section
766. 316, Florida Statutes, or whether any failure to give notice
was excused because the patient had an "energency nedi cal
condition,"” as defined by Section 395.002(9)(b), Florida

Statutes, or the giving of notice was not practicabl e.



PRELI M NARY STATEMENT

On Cctober 26, 2004, Shiren Mustafa and Nehad Mustafa, as
parents and natural guardi ans of Eman Mustafa (Eman), a m nor
filed a petition (claim with the Division of Adm nistrative
Hearings (DOAH) to resol ve whether Eman qualified for
conpensati on under the Plan.

DOAH served the Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Association (NICA) with a copy of the claimon
Cct ober 26, 2004, and on March 11, 2005, N CA gave notice that
it was of the view Eman did not suffer a "birth-rel ated
neurol ogical injury," as defined by Section 766.302(2), Florida
Statutes, and requested that a hearing be schedul ed to resolve
whet her the clai mwas conpensable. In the interim Caryn L.
Bray, MD., and University Community Hospital, Inc. (University
Community Hospital) were granted | eave to intervene, and on
April 12, 2005, Petitioners filed an Arended Petition, which
apart fromrequesting a hearing to resolve whether the claimwas
conpensabl e, requested a finding that Dr. Bray, the physician
who provided obstetrical services at Eman's birth, and
Uni versity Community Hospital, the hospital at which Eman was
born, failed to conply with the notice provisions of the Plan.
Consequently, the hearing held on Decenber 2, 2005, was noticed
to resol ve whether the clai mwas conpensabl e and whet her the

heal t hcare provi ders gave notice, as required by the Pl an.



At hearing, Petitioners' Exhibits 1-8, and University
Community Hospital (UCH) Exhibits 1 and 2 were received into
evi dence. ! Post-hearing, Respondent's Exhibit 1 was received
into evidence.? No witnesses were called, and no further
exhi bits were offered.

The transcript of the hearing was filed February 7, 2006,
and Respondent's Exhibit 1, the deposition of M chael Duchowny,
M D., taken post-hearing, was filed March 7, 2006.

Consequently, the parties were accorded until March 17, 2006, to
file proposed orders. (Transcript, page 21). Petitioners and
Respondent elected to file proposed orders, but Intervenors
declined the opportunity to do so. The parties' proposals have
been duly-consi dered.

FI NDI NGS OF FACT

Stipul ated facts

1. Shiren Mustafa and Nehad Mustafa are the natural
parents and guardi ans of Eman Mustafa, a mnor. Eman was born a
live infant on February 22, 2002, at University Comunity
Hospital, a hospital l|ocated in Tanpa, Florida, and her birth
wei ght exceeded 2,500 grans.

2. The physician providing obstetrical services at Eman's
birth was Caryn L. Bray, MD., who, at all tinmes materi al

hereto, was a "participating physician" in the Florida Birth-



Rel at ed Neurol ogi cal Injury Conpensation Plan, as defined by
Section 766.302(7), Florida Statutes.

Eman's birth and i nmedi ate postnatal course

3. At or about 8:00 p.m, February 21, 2002, Ms. Mistafa,
wth an estinmated delivery date of February 15, 2002, and the
fetus at 40 6/7 weeks' gestation, was admitted to University
Community Hospital, for induction of |abor, and proposed vagi nal
birth, after prior cesarean section (VBAC). At the tine,

Ms. Mistafa's nenbranes were intact; irregular contractions
wer e noted; vaginal exanmi nation reveal ed the cervix cl osed,

ef facenent at 60-70 percent, and the fetus at station -2; and
fetal nonitoring revealed a reassuring fetal heart rate, with a
baseline in the 130-beat per m nute range.

4. At 9:00 p.m, Cervidil was placed to soften the cervix
overnight, and by 7:15 a.m, February 22, 2002, vagi nal
exam nation revealed the cervix at 1-2 centineters dilation,
ef facenent at 90 percent, and the fetus at station -1. Cervidi
was renoved; at 7:40 a.m, the nenbranes spontaneously ruptured,
with clear fluid noted; and Pitocin was started to augnent
| abor. Fetal nonitoring contained to reveal a reassuring fetal
heart rate.

5. Ms. Mustafa's labor rapidly progressed and by
8:30 a.m, vaginal exam nation revealed the cervix at 5

3

centinmeters, ° effacenent conplete and the fetus at station 0, and



by 9:30 a.m, vaginal exanmi nation reveal ed conplete dilation and
ef facenent, and the fetus at station +2. Late decel erations
were also noted at 9:30 a.m, but fetal heart rate was ot herw se
reassuring.

6. Dr. Bray was paged at 9:32 a.m, and returned the page
at 9:39 am At the tinme, Dr. Bray was notified of
Ms. Mistafa's status and requested that the patient start
pushi ng. However, due to the low station of the fetus, staff
requested Dr. Bray's presence for pushing, and Dr. Bray stated
she woul d be bedside in approximtely 10 m nutes. Thereafter,
at 9:58 a.m, further decels were noted, and Pitocin was
st opped.

7. At 9:59 a.m, Dr. Bray was noted at bedside, oxygen was
applied, fluid bolus started, and fetal heart rate decels to 60
beats per m nute were docunented. Thereafter, at 10:03 a.m,
Ms. Mistafa was pushing, conpl aining of pain when abdonen
pal pated, and fetal heart rate in the 50-beat per mnute range
was noted. Then, at 10:07 a.m, fetal heart rate in the 50s was
noted, with brief accelerations to the 110-beat per mnute
range, and Dr. Bray requested a Kiwi vacuum

8. At 10:09 a.m, Kiwi vacuum assisted delivery, with
patient pushing, proved unsuccessful, and fetal heart rate was
noted in the 110-beat per mnute range, w th decel eration back

to the 60-beat per mnute range. At 10:11 a.m, Dr. Bray



requested fundal pressure, with patient pushing, but again Kiw
vacuum assi sted delivery was unsuccessful, despite three
attenpts. Medela vacuumwas called for and at 10:17 a.m, two
attenpts at delivery with the Medel a vacuum and fundal pressure
proved unsuccessful. Then, at 10:19 a.m, with fetal heart rate
remaining in the 60-beat per mnute range, a stat cesarean
section was called for non-reassuring fetal heart rate and
suspected uterine rupture.

9. At 10:22 a.m, Ms. Mustafa was taken to the operating
room where she was admtted at 10:25 a.m; surgery started at
10:30 a.m, at which time uterine rupture was confirmed; and
Eman was delivered at 10:32 a.m, with Apgar scores of 1, 3, and
6, at one, five, and ten mnutes respectively.? According to
t he nedical records, Enan required resuscitation at birth, with
tracheal intubation, |IPPV, and cardiac massage, and was then
transferred to the neonatal intensive care unit (N CA), where
she devel oped spontaneous respirations, and within two to three
hours was weaned fromthe ventil ator.

10. Eman's subsequent newborn course was Ww thout i ncident
or evidence of residual effects of birth trauma, and she was
di scharged with her nother on February 25, 2002. Eman's
Di scharge Summary included the foll ow ng observations:

PHYSI CAL EXAM NATION: A term femal e infant,

wei ght 3329 grams, length 51 cm and hip
circunference 32 cm Tenperature 97. 3,



heart rate 158, respiratory rate 62, bl ood
pressure 51/48. HEENT: Nornocephalic.
Eyes exam ned at discharge: Pupils were
reactive and the red reflex seen. No nasal
flaring. Neck supple. Lungs: No
retractions. Good air entry. Heart regular
rate and rhythm No nmurnur. Abdonen soft,
no masses, three-vessel cord. Genitalia:
Female. Extremties: Mving all |inbs,
hi ps stable. No rashes. Neurol ogical:
Good tone.

I NI TI AL | MPRESSI ON:

Term femal e infant.

Perinatal depression

Mat ernal uterine rupture.
Respiratory distress.

At once (STAT) cesarean section.

RO E

I NI TI AL TREATMENT:

NI CU adni ssi on.

Pul se oxinetry nonitoring.

Conventi onal nechanical ventilation.
Not hi ng by nout h.

| ntravenous fl uids.

Sepsi s wor kup.

Ant i biotics.

Chest x-ray.

XNOTRWDE

PROGRESS:

1. Respiratory: The infant was extubated
and weaned to roomair wthin approximtely
two to three hours of admssion. [Initial
chest x-ray was not significant.

2. Rule out sepsis: The infant was treated
with antibiotics; nanely, anpicillin and
gentamcin for 48 hours. These were

di sconti nued when the cultures renai ned
negati ve.

3. Fluids and electrolytes: On adm ssion,
the infant was given early intravenous
fluids, approximately 24 to 48 hours entera



f eeds were begun and increased
progressively. At the present tinme the
infant is breastfeeding only. She is
voi di ng wel |, passing stools.

4. Neurological: The infant has good tone
and good refl exes, no clonus, and appears to
be neurol ogically nornal.

SUMVARY: This is a termfemale infant who
was delivered after having maternal uterine
rupture. The infant did require neonatal
resuscitation but recovered very quickly.

At the present tinme the infant is doing well
and feeding well.

FI NAL DI AGNCSI S:

Term femal e i nfant.
Cesarean section
Perinatal depression
Rul e out sepsis.
Respiratory distress.

ahwbE

Eman' s subsequent devel opnent

11. Eman's early devel opment was apparently wi thout
significant concern until approximtely 19 nonths of age, when
she was referred by her pediatrician (lIssaam Al banna, MD.) to
Jose Ferreira, MD., a physician board-certified in
neur ophysi ol ogy and neurol ogy with special qualification in
child neurol ogy, for evaluation concerning "sone gait
di sturbance with falling and sone coordination problens."”
Pertinent to this case, Dr. Ferreira reported the results of his
initial evaluation of October 6, 2003, as foll ows:

| had the pleasure of seeing Eman for

initial evaluation today acconpani ed by her
not her and aunt. The main concern is sone



gait disturbance with falling and sone
coordi nati on probl ens.

They report that she started wal ki ng
sonmewhat |ate at 14-15 nonths and was doi ng
better initially and then seens to be
falling nore frequently recently and wl |
wal k on her toes at tinmes. There is also
sonme deficits with the coordination where
she seens to be "clunmsy" at tines, hands
"clinched" frequently and her nuscles "give
out”™ on her apparently nore frequently then
expected for age. She has been devel opi ng
speech with about 5 words at this point.
She tends to drool frequently . . . . She
is potty training currently as she starts to
talk with 5-6 words vocabul ary .

PAST MEDI CAL HI STORY: She was born at full
term pregnancy. Birth weight was 7 | b 8
ounces. There was sone traunatic delivery
as she describes it with uterine rupture and
| abor requiring a stat cesarean section.

She went honme with her nother. There was no
ot her problens noted initially.

* * *

GENERAL PHYSI CAL EXAM NATION:  HC: 45 cm
(5th percentile) W: 23 | b HR 90 and
regul ar.

HEENT: Unrenar kabl e. Nornocephalic.

The extremties have full range of notion
with no edena, deformties or joint
tenderness. The midline back shows no

m dl i ne defects and no point tenderness to
percussion. The skin shows no
neur ocut aneous findi ngs of significance and
there was no dysnor phi c features.

NEUROLOG CAL EXAM NATI ON:  Shows she was
alert. She was initially show ng
significant stranger anxiety and then was
nore confortable with the exam ner as the
interview took place. She was able to
foll ow sonme sinple commands from her not her
She did not say any words during the

10



exam nation. The cranial nerve exam nation
reveal ed full extraocul ar novenents and
visual fields full to confrontation. The
pupils were equal and reactive. The

f unduscopi ¢ exam showed bil ateral red
reflex. The face is symmetric and the
tongue mdline with no fascicul ati ons.

There was sone degree of drooling noted.

Her notor exam shows she had no focal
weakness. There is no significant increased
resi stance to pass of notion other than
possi bly the right upper extremties. She
tended to maintain her hands fisted with
sonme cortical thunbs at tinmes specially when
she wal ked. The gait shows she was sonewhat
stooped forward to a m | d degree but

ot herwi se wi de based appropriate for age.
She tended to fall occasionally. There was
no asymetry of the use of her extremties
ot herwi se except that she tended to hold the
right armnore flexed and the right hand
nore frequently closed and pronated. The
deep tendon refl exes showed 2+. There is no
sust ai ned ankle clonus. The plantar
responses were extensor bilaterally. Gait
and coordination showed there was no trenors
and no ataxia [failure of nuscul ature

coordi nati on]® of significance other than the
tendency to fall which was sonmewhat |imted
coordi nation. The plantar responses were
extensor bilaterally.

| MPRESSI ON:

1. it disturbance associated with a mld
degree of incoordination with her age with
sone m | d upper notor neuron dysfunction
signs as described above in the neurol ogical
exam nati on

RECOMVENDATI ONS:

1. She will have an MRl of the brain
Wi t hout contrast.

11



2. She will have a netabolic screening

i ncl udi ng serum am no aci ds, ammoni a | evel s,
thyroid functions studies, total carnitine

| evel s, ammonia and | actate and CPK | evel s.

3. She wll be seen for follow up here in
approxi mately one and a half to two nonths
or earlier if there is any acute changes.
Physi cal and occupati onal therapy may be
recommended at this point .

(Petitioners' Exhibit 2).
12. Eman was reevaluated by Dr. Ferreira on Decenber 15,
2003, and he reported the results of that visit, as foll ows:

| had the pleasure of seeing Eman for follow
up today acconpani ed by her parents. As you
know, she has a history of difficulties with
her gait and sonme devel opnental del ay and
coordination difficulties. She had an M

of the brain, which was normal with the
exception of sone sinusitis. She also had a
nmet abol i c screen and had el evated T4[,] and
T3 and TSH was normal . She conti nues havi ng
difficulties with her gait and coordi nati on.
She has had sone drooling at tines. Her
speech has been sonewhat del ayed and she has
approxi mately 10-15 word vocabul ary but
difficult to understand and does not show
any signs to suggest regression. She has
been sl eeping and eating well.

* * *

HEENT: Unremarkable. . . . The extremties
had full range of notion and no edena.

NEUROLOG CAL EXAM NATI ON:  She was alert and
friendly. She was cooperative. Crani al
nerve examreveal ed full extraocul ar
movenents and visual fields grossly full to
confrontation. The pupils are equal and
reactive. The funduscopi c exam shows
bilateral red reflex. The face is symetric
and the tongue was mdline with no

12



fascicul ations. The notor exans shows she
had sonme difficulties wth fine notor

coordi nation. She did not have a good

pi ncer grasp and she tended to keep her
hands nostly in a pronated position and
somewhat flexed at the el bow and especially
when she wal ked. Her nuscle tone was
mnimally increased in all extremties.
Deep tendon refl exes were 2+/2+. The

pl antar responses were extensor bilaterally.
Her gait was mnimally spastic with a
slightly wide base. She tended to wal k
somewhat stood forward to a m|d degree.
When she was sitting she also had sone mld
degree of truncal ataxia.

| MPRESSI ON:

1. History of developnental disorder with
m | d speech and | anguage delay as well as
sone drooling.

2. MId degree of spasticity with gait
di st ur bance.

3. There is history of sinusitis.
RECOMVENDATI ONS:

1. As her MRl did not show any intracrani al
pat hol ogy an EEG wi || be done to eval uate

for any encephal opat hi ¢ changes.

2. She was referred to occupational, speech
and physi cal therapy.

3. The thyroid function (T4 was mldly
el evated) will be repeated.

4. She will be seen for follow up here in
three to four nonths or earlier if there is
any acute changes .

(Petitioners' Exhibit 2).

13



13. Enman was | ast evaluated by Dr. Ferreira on
February 11, 2004, and he reported the results of that visit, as
fol | ows:

| had the pleasure of seeing Eman for foll ow
up today acconpani ed by her parents for a

hi story of gait disturbance with sone

devel opnment al del ay and coordi nati on
difficulties. She had an EEG done today

whi ch showed a mld abnormality with the
right occipital rhythmbeing slightly | ower
voltage than the left. The EEG was
otherwise normal. She is now in physical,
occupati onal and speech therapy. This just
started so it is difficult to say whether or
not inprovenent has been noted. Her parents
feel however that she has inproved. She is
| earni ng new words and her parents feel that
she is steadily show ng inprovenent. She is
falling still but is noving around better

t han she has previously. They also feel her
drooling has inproved. She is eating and

sl eeping well and they have no new concerns
t oday.

HEENT: Unrenmarkable. . . . Extremties had
full range of notion.

NEUROLOG CAL EXAM NATI ON:  She is awake and
alert. She is very cooperative and
friendly. She was speaking at tinmes and was
smling. Cranial nerve and notor exans were
unchanged fromthe |ast evaluation. Her

pi ncer grasp was still not as good as
expected for her age and she tended to keep
her hands pronated when wal ki ng. Her nuscle
tone was still mldly increased. Deep
tendon refl exes were 2+ and she was wal ki ng
with a slightly wi de based gait for age.

She was sitting w thout assistance for short
periods of tinme today but continued with a
m | d degree of truncal ataxia.

14



RECOVIVENDATI ONS:

1. The thyroid panel will be repeated as it

was requested at the last visit but unable

to be conpl eted. [ 9

2. She will continue in the therapies .
(Petitioners' Exhibit 2).

14. According to Dr. Ferreira, as of the last tinme he saw

Eman (February 11, 2004) she was still show ng sone neurol ogic
deficits, which he described as a m|d degree of spasticity
(i ncreased nuscle tone), with gait disturbance; mld upper notor
dysfunction, with a | ess than age-appropriate pincer grasp and
tendency to pronate her hands when wal king; and a m|d speech
and | anguage delay. (See Dr. Ferreira's reports of Decenber 15,
2003, and February 11, 2004, supra, and Petitioners' Exhibit 2,
pages 15-21, 28-32, and 42). As for permanency, Dr. Ferreira
declined (given the limted contact he had with Eman) to offer
an opi nion regarding the significance of any dysfunction that
m ght persist. Moreover, Dr. Ferreira, who was not famliar
with Eman's birth records or those nedical records that predated
hi s eval uati on of October 6, 2003, offered no opinion, within a
reasonabl e degree of nedical certainty, as to the likely
etiology of Eman's neurol ogic defects (i.e., whether they

resulted frombrain injury caused by oxygen deprivation or

mechani cal i njury occurring during |abor delivery or

15



resuscitation, or another etiology) or whether Eman suffered any
mental inpairnent.

Subsequent neurol ogi ¢ eval uati ons

15. On February 23, 2005, Eman was, at NI CA s request,
eval uated by M chael Duchowny, M D., a pediatric neurol ogist
associated with Mam Children's Hospital. Dr. Duchowny
reported the results of his evaluation, as foll ows:

PRE- AND PERI NATAL HI STORY: Eman was born in
Tanpa at University Hospital after a ful
termgestation. Her birth weight was 7
pounds 9 ounces, and she remained in the
nursery for three days.

Eman wal ked at ei ghteen nonths and said
single words at two years. She is just
beginning toilet training. She is fully

i muni zed and has no known allergies. She
has never undergone surgery and has not been
hospitalized after birth.

PHYSI CAL EXAM NATI ON reveal s an alert, well -
devel oped and wel | -nourished, cooperative 3-
year-old girl. Eman weighs 36 pounds and is
45 inches tall. The skin is warm and noi st.
There are no neurocut aneous stignmata .

The spine is straight. The head

ci rcunference neasures 45.8 centineters,
which is below the 3rd percentile for age.
There are no cranial or facial anomalies or
asymmetries. The neck is supple w thout
masses, thyronegaly or adenopathy. The
cardi ovascul ar exam nation is unrenmarkabl e,
and the lung fields are clear. There is no
pal pabl e abdom nal organonegaly. Periphera
pul ses are 2+ and symmetric.

Eman' s NEUROLOG C EXAM NATI ON reveal s her to
be socially interactive and cooperative.

She has a good attention span and is quite
inquisitive. She smles frequently. She is

16



abl e to understand comrands and conpl et es
themvery clearly. She is quite interactive
pl ayi ng ganes. She knows body parts. She
is behaviorally intact. Cranial nerve

exam nations reveal full visual fields to
confrontation testing. The pupils are 3mm
and briskly reactive to direct and
consensual |y presented light. There are
full and conjugate extraocul ar novenents.
Funduscopi ¢ exam nation is unremarkable with
well -defined optic disc margins. There are
no significant facial asymretries. The

t ongue novenents are poorly coordi nat ed.
Drooling is noted intermttently. Mbtor
exam nation reveals static hypotonia with a
mld increase in tone in all extremties.
There are no contractures and there is full
range of nmotion in all joints. The gait is
conplex with the left heel being slightly

el evated with a mld degree of circunduction
at the hips and internal rotation at the
ankl es. Deep tendon reflexes are 1+ in the
upper extremties, 3+ at the knees, and 1+
at the ankles. Plantar responses are
downgoi ng. Sensory examination is intact to
wi t hdrawal of all extremties to
stimulation. Neurovascul ar exam nation
reveals no cervical, cranial or ocular
bruits and no tenperature or pul se
asymmetri es.

(Petitioners' Exhibit 3).

16.

medi cal

i mpai rments were nost

records,

Based on his neurol ogic eval uation and revi ew of the

Dr. Duchowny was of the opinion that Eman's

| i kel y devel opnental |y based (the product

of atypical brain devel opnent), as opposed to birth trauna

(brain injury caused by oxygen deprivation or nechanica

i njury

occurring in the course of |abor, delivery or resuscitation).

In so concluding, Dr. Duchowny noted that follow ng delivery,

17



Eman' s hospital course was inconsistent with traumatic brain
danmage (there being an absence of significant prol onged
respiratory depression, an absence of system c organ

i nvol venent, and an absence of seizure activity), and her MR
scan of Novenber 13, 2003, was normal. Dr. Duchowny al so noted
that Eman's presentation on February 23, 2005, with a pattern of
i mmature nuscle control and expressive | anguage del ay, was
typical of children with devel opnental disabilities, as opposed
to disabilities associated with birth trauma. Finally,

Dr. Duchowny was of the opinion that Eman's expressive | anguage
delay was mld to noderate, and her notor disability was

noder ate, as opposed to substantial, and that her condition was
likely to inmprove with tine. (Petitioners' Exhibit 4;
Respondent's Exhibit 1).

17. Subsequently, on March 11, 2005, Eman was, at
University Conmunity Hospital's request, evaluated by S. Parrish
Wnesett, MD. a physician board-certified in pediatrics and
neurol ogy with special qualification in child neurol ogy.

Dr. Wnesett reported the results of his evaluation, as foll ows:
PHYSI CAL EXAM NATI ON:
General: Shows a young lady who is alert,
who is quite interactive. She smles
easily. She has no obvi ous dysnorphic
features. She has normally placed eyes,
ears, nose, philtrum and nouth. Her nental
status is that she said single words during

my exam | did not really hear her say
sentences. She was rather quiet for the

18



nost part. She seened to follow directions
well. Cranial nerve exam showed her pupils
were equal and responsive to light. She
seenmed to have full visual fields. Her
extraocul ar eye novenents were intact.
Range of notion in all directions was full.
Face was symmetrical w th good facial
nmovenents in both the upper and | ower face.
Tongue was mdline wthout any
fasiculations. Palate raised symetrically.
She shrugged her shoul ders will.

Mot or exam seened to show t hat she was
strong in all four extremties. | could not
get her to fully resist nme and give her ful
effort intrying to resist ne, but she did
seemto be fairly strong in what resistance
| could elicit. She does not seemto have
any obvi ous atrophy of the nuscles. She
seened to have nornmal tone and bulk. In
particular, | did not detect any asymmetry
of tone nor did | detect any hypertoni a.

Refl exes in the upper extremties were
normal in the biceps, brachial radialis and
triceps. In the lower extremties, she did
not have any pathol ogic increase in

refl exes, but her patella and ankle refl exes
were brisk.

Her notor coordination showed that in
reaching with both hands, she seened to be
somewhat jerky and has a very sl ow approach
in reaching for ny tape neasure. She did
not seemto be particularly adept at pushing
the buttons and pulling the tape as | woul d
expect a child of three to be. She seened
to be very slow. Finger tapping al so seened
to be sl ow and sonewhat |abored. She did
not di m nish her anplitude as she tapped.

Sensati on was not extensively tested, but
she did seemto acknow edge being touched in
all four extremties in a normal fashion.
Her gait was clearly abnornmal. Her hands
while sitting never showed any adduction of
the thumbs within the palns. Wen she

19



wal ked, she inmediately assunmed a posture in
whi ch she pulled her arnms close to her side,
bent her el bows and brought her thunbs
within her palm This was seen each tine
she started to wal k. She did not circunduct
her | egs but instead seened to drag her

| ower extremties and have an al nost

sl appi ng notion of her feet as she pulled
her legs forward. She did not particularly
sci ssor while she was wal king. She did not
space out her gait while she was wal ki ng.

* * *

Revi ew of the nedical records provided to ne
of both the child, as well as the nother

. . showed the followng. The child was
born on February 22, 2002 as the product of
a 41 week pregnancy. There was an attenpted
vagi nal birth after previous C-section. At
approximately 10:02, the fetal heart rate
was noticed to be decelerating. The
obstetrician was called at that tinme. The
child had heart deceleration during this
period that was noted in the nurses notes to
be down in the 50's and noted in the
physician's notes to be in the 70's. The
child was then taken to the operating room
where the child was born at approxi mtely
10: 32. The child, at that tine, was handed
over to the neonatal resuscitation team who
started resuscitation effort and gave the
child Apgar scores of 1, 3 and 6 at 1, 5 and
10 minutes. The patient had been intubated
by the 3rd Apgar score. The child was taken
back to the NI CU where at 10:45, a bl ood gas
was performed which showed a pH of 7.31, a
PCO2 of 22 and a base excess of -18. The
child recovered quite quickly and was
extubated in approxi mtely two hours.
Revi ew of the operating notes showed that
there was reported 200 to 300 cc of blood in
the uterus and that there was a uterine
rupture noted by the physicians at the
operation. The child was di scharged from
the NICU on February 25, 2002 with the
neur ol ogi cal examreported to be nornal.
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The child has subsequently been seen by Dr.
Jose Ferriera for the sanme conpl aints that
they presented to me with. He has done an
MRl which was read as normal by the Tanpa
Children's Hospital radiologist. Thyroid
function tests were ordered and showed a
mld elevation of T4. . . . A speech therapy
eval uation including the Rossetti |nfant
Toddl er Language Scal e showed that she
scored at the 15 nonth range at the age of
23 nmonths for her speech skills. There was
apparently sone splintering of the scoring
but nostly within the 15 to 18 nonth range.
An audi tory conprehensi on subtest, she
scores at 23 nonths which is normal. She is
al so noted to have sone oral npotor speech
difficulties. Physical and occupati onal

t herapy eval uations were revi ewed but not as
significantly to the data.

| MPRESSI ON:  Eman is a young lady who is
presenting with predom nantly problens in
gait disturbance, as well as speech

probl ens. Many of her speech problens could
be related to problens in the coordination
of her speech. There is a mld increase in
reflexes in the |lower extremties; however,
it does not appear to be a significant
degree of hypertonia. Overall, this child
appears to have predom nant problens with
dyscoordi nati on.

This is not a typical presentation for a
neonat al hypoxi ¢ i schem ¢ encephal opat hy
syndrome. |In addition, the fact that the
child recovered so quickly and was extubated
within two hours and was di scharged within
two days nakes it highly unlikely that the
hypoxi a suffered at birth is the cause of

t he neurol ogi c syndrone.

(Petitioners' Exhibit 3).
18. Based on his neurologic evaluation and review of the

nmedi cal records, Dr. Wnesett was of the opinion that, while of
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unknown etiology, it was unlikely Eman's neurol ogi c probl ens
were related to birth trauma. Dr. Wnesett al so descri bed
Eman's notor difficulties as noderate, as opposed to
substantial, and offered no opinion regarding her cognitive
function. (Petitioner's Exhibit 3, pages 18, 19, 22-26,

and 36).

Coverage under the Pl an

19. Pertinent to this case, coverage is afforded by the
Plan for infants who suffer a "birth-rel ated neurol ogi cal

injury,"” defined as an "injury to the brain . . . caused by
oxygen deprivation or nmechanical injury occurring in the course
of | abor, delivery, or resuscitation in the i mmedi ate
postdelivery period in a hospital, which renders the infant
permanent |y and substantially nmentally and physically inpaired."’
8§ 766.302(2), Fla. Stat. See also 88 766.309(1) and 766.31(1),
Fla. Stat.

The etiology and significance of Eman's inpairnents

20. Here, anong the physicians who have exam ned Eman, and
who were particularly qualified to address the etiol ogy and
significance of her inpairnents, none concluded that Eman's
impairnments nost likely resulted frombrain injury caused by
oxygen deprivation or nechanical injury occurring in the course
of | abor, delivery, or resuscitating in the inmediate

postdelivery period in the hospital, or that Eman was
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permanent |y and substantially nmentally and physically inpaired.

See, e.g., Wausau I nsurance Conpany v. Tillman, 765 So. 2d 123,

124 (Fla. 1st DCA 2000) (" Because of the nedical conditions which
the claimant all eged had resulted fromthe workpl ace incident
were not readily observable, he was obliged to present expert
medi cal evidence establishing that causal connection."); Ackley

v. CGeneral Parcel Service, 646 So. 2d 242 (Fla. 1st DCA

1995) (determ ni ng cause of psychiatric illness is essentially a
medi cal question, requiring expert mnedical evidence); Thomas v.

Sal vation Arny, 562 So. 2d 746, 749 (Fla. 1st DCA 1990)("In

eval uati ng nedi cal evidence, a judge of conpensation clainms may
not reject uncontroverted medical testinmony without a reasonable
explanation."). Therefore, the proof fails to support the
conclusion that Enman suffered a "birth-rel ated neurol ogi ca
injury," as required for coverage under the Pl an.

The notice provisions of the Plan

21. Gven that Eman did not suffer an injury conpensable
under the Plan, it is unnecessary to address whether the
heal t hcare providers conplied with the notice provisions of the

Plan. See, e.g., @len of Florida, Inc. v. Braniff, 696 So. 2d

308, 309 (Fla. 1997)("[A]ls a condition precedent to invoking the
Florida Birth-Rel ated Neurol ogical Injury Conpensation Plan as a
patient's exclusive renedy, healthcare providers nmust, when

practicable, give their obstetrical patients notice of their

23



participation in the plan a reasonable time prior to

delivery."); OlLeary v. Florida Birth-Rel ated Neurol ogi ca

I njury Conpensation Associ ation, 757 So. 2d 624, 627 (Fla. 5th

DCA 2000) ("We recogni ze that | ack of proper notice does not
affect a claimant's ability to obtain conpensation fromthe

Pl an. However, a heal thprovider who disputes a plaintiff's
assertion of inadequate notice is raising the issue of whether a
claimcan only be conpensated under the plan.").

CONCLUSI ONS OF LAW

22. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject matter of,
t hese proceedings. § 766.301, et seq., Fla. Stat.

23. The Florida Birth-Rel ated Neurol ogical Injury
Conmpensati on Pl an was established by the Legislature "for the
pur pose of providing conpensation, irrespective of fault, for
birth-related neurological injury clains" relating to births
occurring on or after January 1, 1989. § 766.303(1), Fla. Stat.

24. The injured infant, her or his personal
representative, parents, dependents, and next of kin, may seek
conpensation under the Plan by filing a claimfor conpensation
with the Division of Adm nistrative Hearings. 88 766.302(3),
766. 303(2), and 766.305(1), Fla. Stat. The Florida Birth-
Rel at ed Neurol ogi cal I njury Conpensati on Associ ation, which

adm ni sters the Plan, has "45 days fromthe date of service of a
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conplete claim. . . in which to file a response to the petition
and to submit relevant witten information relating to the issue
of whether the injury is a birth-related neurological injury.”

§ 766.305(4), Fla. Stat.

25. If NICA determnes that the injury alleged in a claim
is a conpensable birth-related neurological injury, it may award
conpensation to the claimnt, provided that the award is
approved by the admnistrative |law judge to whomthe cl ai mhas
been assigned. 8§ 766.305(7), Fla. Stat. If, on the other hand,
NI CA disputes the claim as it has in the instant case, the
di spute nmust be resolved by the assigned adm nistrative | aw
judge in accordance with the provisions of Chapter 120, Florida
Statutes. 88 766.304, 766.309, and 766.31, Fla. Stat.

26. In discharging this responsibility, the adm nistrative
| aw j udge nust nake the follow ng determ nati on based upon the
avai | abl e evi dence:

(a) Wether the injury claimed is a
birth-rel ated neurological injury. |If the
cl ai mant has denonstrated, to the
satisfaction of the adm nistrative | aw
j udge, that the infant has sustained a brain
or spinal cord injury caused by oxygen
deprivation or nmechanical injury and that
the infant was thereby rendered permanently
and substantially nentally and physically
i mpai red, a rebuttable presunption shal
arise that the injury is a birth-rel ated

neurol ogical injury as defined in s.
766. 303(2) .
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(b) Whether obstetrical services were
delivered by a participating physician in
t he course of | abor, delivery, or
resuscitation in the i mmedi ate postdelivery
period in a hospital; or by a certified
nurse mdwife in a teaching hospita
supervi sed by a participating physician in
t he course of |abor, delivery, or
resuscitation in the i medi ate postdelivery
period in a hospital.

§ 766.309(1), Fla. Stat. An award may be sustained only if the
adm ni strative |aw judge concludes that the "infant has
sustained a birth-rel ated neurol ogical injury and that
obstetrical services were delivered by a participating physician
at birth." § 766.31(1), Fla. Stat.

27. Pertinent to this case, "birth-rel ated neurol ogi ca
injury"” is defined by Section 766.302(2), Florida Statutes,
t o nean:

injury to the brain or spinal cord of a live
i nfant wei ghing at |east 2,500 grans for a
single gestation or, in the case of a
mul ti ple gestation, a live infant weighing
at least 2,000 grans at birth caused by
oxygen deprivation or mechanical injury
occurring in the course of |abor, delivery,
or resuscitation in the i medi ate
postdelivery period in a hospital, which
renders the infant pernmanently and
substantially nmentally and physically
inpaired. This definition shall apply to
live births only and shall not include

di sability or death caused by genetic or
congeni tal abnormality.

28. As the proponent of the issue, the burden rested on

Petitioners to denonstrate that Enan suffered a "birth-rel at ed
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neurol ogical injury." 8 766.309(1)(a), Fla. Stat. See also

Balino v. Departnent of Health and Rehabilitative Services, 348

So. 2d 349, 350 (Fla. 1st DCA 1997)("[T] he burden of proof,
apart fromstatute, is on the party asserting the affirmative
i ssue before an adm nistrative tribunal.")

29. Here, the proof failed to support the conclusion that,
nmore likely than not, Enman's neurol ogi c inpairnment was the
result of a brain or spinal cord injury caused by oxygen
deprivation or nmechanical injury occurring in the course of
| abor, delivery, or resuscitation in the inmedi ate postdelivery
period in the hospital, or that Eman was pernmanently and
substantially nentally and physically inpaired. Consequently,
gi ven the provisions of Section 766.302(2), Florida Statutes,
Eman does not qualify for coverage under the Plan. See also

88 766.309(1) and 766.31(1), Fla. Stat.; Humana of Florida, Inc.

v. MKaughan, 652 So. 2d 852, 859 (Fla. 5th DCA 1995)("[ B] ecause

the Plan . . . is a statutory substitute for comon |aw rights
and liabilities, it should be strictly constructed to include
only those subjects clearly enbraced within its terns."),

approved, Florida Birth-Rel ated Neurol ogical I1njury Conpensati on

Associ ati on v. MKaughan, 668 So. 2d 974, 979 (Fla. 1996);

Fl orida Birth-Rel ated Neurol ogical | njury Conpensati on

Association v. Florida Division of Adm nistrative Hearings,

686 So. 2d 1349 (Fla. 1997)(The Plan is witten in the
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conjunctive and can only be interpreted to require both
substantial nental and physical inpairnent.)

30. Wiere, as here, the admnistrative | aw judge

determines that ". . . the injury alleged is not a birth-rel ated
neurological injury . . . she or he [is required to] enter an
order [to such effect] and . . . cause a copy of such order to

be sent immediately to the parties by registered or certified
mail." 8§ 766.309(2), Fla. Stat. Such an order constitutes
final agency action subject to appellate court review.

§ 766.311(1), Fla. Stat.

CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED t he claimfor conpensation filed by Shiren Mistafa
and Nehad Mustafa, as parents and natural guardi ans of

Eman Mustafa, a minor, is dismssed with prejudice.
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DONE AND ORDERED t his 28th day of March, 2006, in

Tal | ahassee, Leon County, Flori da.

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 28th day of March, 2006.

ENDNOTES

1/ Wth regard to Petitioners' Exhibit 1, the deposition of
Caryn Bray, M D., Respondent reserved certain objections, and
was directed to designate post-hearing, by page and |ine nunber,
t he questions and answers to which it had objection.
(Transcript, pages 13 and 14). On Decenber 12, 2005, Respondent
filed its objection to the follow ng questions and answers:

page 98, lines 15-25; and page 99, lines 1 and 2. Upon
consideration, it is noted that Dr. Bray's answer is not
responsive to the question posed; the record | acks the requisite
foundation to denonstrate that Dr. Bray, through her education,
training, and experience, is qualified to render an opinion as
to the etiology and significance of Eman's neurol ogi cal

probl ens; and the record | acks the requisite foundation to
support a conclusion that Dr. Bray was famliar with the term
"birth-related neurological injury," as defined by the Plan.
Theref ore, Respondent's object is sustained.

2/ Wth the parties' agreenment, N CA took the deposition of
M chael Duchowny, M D., post-hearing, and it was received into
evi dence as Respondent's Exhibit 1.

3/ There is sonme discrepancy in the nedical records regarding
dilation of the cervix at 8:30 a.m The Interdisciplinary Team
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Progress Notes reflect 5 centineters, whereas the Physician's
Progress Notes reflect 6-7 centineters. Here, the

I nterdi sciplinary Team Progress Notes are |ikely nore accurate
however, the exact extent of cervical dilation is uninportant to
the resolution of this case. (See Petitioners' Exhibit 1, pages
56-58)

4/ The Apgar scores assigned to Enman are a nunerical expression
of the condition of a new born infant, and reflect the sum

poi nts gai ned on assessnent of respiratory rate, heart rate,
reflex, tone, and color, with each category being assigned a
score ranging fromthe | owest score of 0 through a nmaxi mum score
of 2. As noted, at one mnute, Eman's Apgar score totaled 1,
with heart rate being graded at 1, and respiratory rate, reflex,
tone, and col or being graded at 0. At five mnutes, Eman's
Apgar score totaled 3, with heart rate being graded at 2, color
at 1, and respiratory rate, reflex, and tone being graded at O.
At ten mnutes, Eman's Apgar score totaled 6, with respiratory
rate and heart rate being graded at 2 each, tone and col or being
graded at 1 each, and reflex being graded at O.

5/ See "ataxia," Dorland's Illustrated Medical Dictionary,
Twent y-ei ghth Edition (1994).

6/ \Whether the thyroid panel was repeated is not of record.

7/  The definition of "birth-related neurological injury" also
includes an "injury to the . . . spinal cord . . . caused by
oxygen deprivation or nechanical injury occurring in the course
of | abor, delivery, or resuscitation in the inmediate
postdelivery period in a hospital, which renders the infant
permanently and substantially nentally and physically inpaired.™
8§ 766.302(2), Fla. Stat. However, in this case there is no
contention or proof to support a conclusion that the infant
suffered an injury to the spinal cord.

COPI ES FURNI SHED.
(via Certified Mil)

WIlliamF. Blews, Esquire

600 First Avenue, North, Suite 307
Post O fice Box 417

St. Petersburg, Florida 33701
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Kenney Shi pl ey, Executive Director
Florida Birth Rel ated Neurol ogi cal

I njury Conpensation Associ ation
2360 Christopher Place, Suite 1
Tal | ahassee, Florida 32308
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Tanpa, Florida 33607-5919

Dam en M Hof f man, Esquire
St ephens, Lynn, Klein,

LaCava, Hoffrman & Puya, P.A
Bank of Anerica Plaza, Suite 2500
101 East Kennedy Boul evard
Tanpa, Florida 33602-3650

Stanley L. Martin, Esquire

Phel ps Dunbar, LLP

100 South Ashley Drive, Suite 1900
Tanpa, Florida 33602

Caryn L. Bray, MD.

13601 Bruce B. Downs Boul evard
Suite 160

Tanpa, Florida 33613

Uni versity Comunity Hospital
3100 East Fl etcher Avenue
Tanpa, Florida 33613-4613

Charl ene WI | oughby, Director
Consuner Services Unit - Enforcenment
Department of Health

4052 Bal d Cypress Wy, Bin G75

Tal | ahassee, Florida 32399-3275
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NOTI CE OF RIGHT TO JUDl Cl AL REVI EW

A party who is adversely affected by this final order is entitled
to judicial review pursuant to Sections 120.68 and 766. 311
Florida Statutes. Review proceedings are governed by the Florida
Rul es of Appellate Procedure. Such proceedi ngs are commenced by
filing the original of a notice of appeal with the Agency Cerk
of the Division of Adm nistrative Hearings and a copy,
acconpanied by filing fees prescribed by law, with the
appropriate District Court of Appeal. See Section 766. 311,
Florida Statutes, and Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Association v. Carreras, 598 So. 2d 299 (Fla. 1st
DCA 1992). The notice of appeal nust be filed within 30 days of
rendition of the order to be revi ewed.
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